The Localism Act 2011

There has been a lot of press on the Government’s Big Society and the Localism Act 2011 is the embodiment of many of these principles. The Act will have a big impact on communities, although few understand the far reaching and varied changes that the Act brings with it.
Parts of the Localism Act 2011 became law in January 2012 with other parts likely to come into force on 6th April. The Act is 240 sections long with various Schedules and accompanying pieces of legislation to follow. Below we have highlighted some of the major changes the Act will bring in and how it may affect you.

Landlord & Tenant Protected Deposit Scheme

Of all the issues that confuse and cause problems for Landlords and Agents, “the deposit” is definitely top of the list.

Under the current provisions the Landlord was obliged to protect the deposit and provide the prescribed information to the Tenant and any relevant person within 14 days of receipt. Although recent cases have moved the goal posts, allowing a Landlord to escape penalty if the deposit is protected at any stage, even if more than 14 days have elapsed since it was received, but before a matter comes to court. The Localism Act will have the effect of overriding these decisions and closing a number of loopholes exposed by the courts.

Extension of Time and Change in Penalties

The Localism Act will extend the period to protect the deposit to 30 days from the date of receipt. Where a Tenant issues proceedings for the Landlord’s failure, he will still succeed not withstanding that the Landlord secures the deposit before the hearing. A Tenant will also be able to issue proceedings for the Landlord’s failure after the tenancy has ended.

It is not all doom and gloom for Landlords. The current compensation for failure is three times the value of the deposit. Under the new law, the penalties will be discretionary between one and three times the value of the deposit.

A reasonable Landlord who protected the deposit as soon as they became aware will be penalised less than a Landlord who has simply ignored the legislation, although it will never be less than one times the deposit. Therefore, taking last month’s rent in advance at the start of the tenancy will probably be regarded as a deposit. Also the obligation to serve the prescribed information properly and in full also remains unchanged.

Position of the Agents

Agents can still be sued for failing to protect the deposit in preference to the Landlord, however the new variable penalty will now allow courts to make an order against the Agents with the lower penalty if they were not responsible for registering the deposit.

It will also be necessary for any claim for an unprotected deposit to be commenced by all the tenants together and not by one acting without the consent of the others.

Prescribed Information

Where a deposit has not been registered and the prescribed information not sent to the tenant within 30 days if the Landlord wishes to seek possession it would appear that his only option is to hand back the deposit before serving notice.

So to all Landlords and Agents beware and make sure you look at your deposits and tenancy agreements and make sure that any deposit has been secured and the prescribed information sent to the tenant before the new Act comes into force.

If you have any questions about this please contact us to discuss this further.
