New Guidance on Contaminated Land

What does “contaminated land” mean to you? It probably doesn’t scream “dream neighbourhood”, but the Government have just changed the categorisations of contaminated land and this could have a stark impact on the areas of land now likely to be developed without the stringent and expensive works to clean up and remedy any potential contamination.
Explaining the change

The Government has released revised statutory guidance on contaminated land provisions set out in the Environmental Protection Act 1990 (“EPA”).

Described as “fine tuning” of the existing guidance, this is the first significant change to the contaminated land regime since 2000 – when it was introduced in.

The guidance was published by the Department for Food and Rural Affairs (Defra) and the Department of Energy and Climate Change (DECC) and acts as an aid to Local Authorities in classifying and dealing with contaminated land.

Increasing the threshold

The changes are a general relaxation of the rules for relatively low levels of contamination.

For example, one of the major revisions amends the definition of ‘contaminated land’ in EPA by raising the threshold on when controlled waters will be considered contaminated. This will reduce the number of cases where land will be classed as contaminated through the risk of water pollution.Previously, under the EPA, ‘contaminated land’ had been defined as:

“land which appears to the local authority in whose area it is situated to be in such a condition, by reason of substances in, on or under the land, that –
(a) significant harm is being cased or there is a significant possibility of such harm being caused; or
(b) pollution of controlled waters is being, or is likely to be, caused”
Subsection (b) of this definition has now been amended so as to read:
(b) “significant pollution of controlled waters is being caused or there is a significant possibility of such pollution being caused”
Therefore, regulators must now show that there is significant pollution of controlled water or a significant possibility of such pollution. The amendment balances the threshold of water pollution compared to land pollution, which was previously a higher threshold was applicable.

New assessment criteria

The starting point under the new guidance is that land should not be identified as contaminated unless there is good reason to consider otherwise. The guidance clarifies that background levels of contamination are very unlikely to cause land to qualify as contaminated land and local authorities are encouraged to focus on higher risk land, and thereby reduce potential blight on land with only normal levels of contamination.

A new Category 1-4 test has been created to assist regulators in deciding when land should be classified as contaminated, with Category 1 land being the most contaminated and Category 4 land being the least contaminated. Under the new rules, only land falling into categories 1 and 2 will be considered ‘contaminated’ for the purposes of the legislation.
It should be noted that the revised guidance does not apply to contamination caused by radiation and that radioactive contaminated land is covered by separate statutory guidance.

What does this mean for you?

If you are a developer, this is great news! Less red tape and a more pragmatic view to contamination will lower costs and allow you to make use of land which previously would have not made business sense to develop.

As a homeowner?

The Chartered Institute of Environmental Health (CIEH) has criticised the changes warning that developers would be free to build on land previously classified as contaminated.

They estimate that as much as 300,000 hectares of land will be affected by the new rules – an area the size of greater London and Manchester combined.

These concerns were reiterated by the shadow environment secretary, Mary Creagh, who said she was horrified at proposals to make it easier to build on polluted land.

To discuss how this may affect your business or home call Robin Hooper or John Burrowes on 01743 292 444.
