Break Clauses in Leases

The Lease

A Lease gives a person or business the right to occupy a property for a fixed amount of time. Some Leases are written to include a Break Clause to allow either party, usually the Tenant, to end the Lease earlier than the full term. This is helpful for businesses if business is going better or worse than expected and they want to move premises to somewhere bigger or smaller. Break Clauses must be carefully drafted and provide for a number of situations which may not be envisaged at the beginning of the term.
Break Clauses are strictly construed and any conditions attached to the right must be strictly performed. In particular, time will be of the essence in respect of the time limits in the clause and Break Clauses may stipulate certain pre-conditions. Preconditions may be absolute or qualified.

Absolute pre-conditions

For example, the lease may provide that the tenant can bring the lease to an end early provided that the tenant has paid the rent and has performed and observed its covenants.

Any failure to comply with an absolute pre-condition, even if the breach is trivial, will prevent the break clause from being exercised. In a recent case nonpayment of nominal interest on rent arrears was sufficient to allow the Landlord to refuse to accept the service of a break notice.

Qualified pre-conditions

For example, the lease may provide that the lease can be terminated provided that the tenant has “reasonably” or “materially” complied with its obligations.

“Reasonable”

“Reasonable” compliance means that the tenant must have behaved during the tenancy in a way that a “reasonably minded tenant might well behave”. This wording is more forgiving if a Tenant has not followed the Tenancy obligations to the letter for example in relation to decoration, use, hours of business, etc.

“Material”

In Commercial Union v Label Ink, [2001] L & TR 29, the court examined a break clause where it was a pre-condition that there had not been any material breach of the tenant’s covenants.

The court found that the use of the word “material” showed that the parties had clearly intended to mitigate against the harshness of the rule on absolute pre-conditions as above. It held that a breach would be “material” only if it would be fair and reasonable to both landlord and tenant to refuse the tenant the right to break, having regard to all the circumstances, including:

· the extent of any breach;

· the practicality of quantifying any damage to the

· reversion arising from it;

· the efforts the tenant has made to comply with

· the relevant covenants;

· whether the landlord has a genuine interest in

· strict compliance or whether it is seeking to take

· advantage of non-compliance.

This demonstrates the importance of having properly worded and considered Leases and agreements. Failure to pay a nominal sum of interest could tie you into a Lease you do not want and leave you liable for another 3-5 years of rent
(and business rates). A slight change to the wording when drafting a Lease can make things easier years down the line, and save time and money arguing over whether the Break Clause can operate how you intended.

If you are considering taking on a new Lease, extending an existing Lease or operating a Break Clause of a Lease which you are holding please contact me to discuss the details of how the above could affect you and your business.
