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Planning obligations: Planning Practice Guidance updated

On 26 March 2015, the Department for Communities and Local Government (DCLG) announced changes to the Planning Practice Guidance (PPG). The PPG was launched in March 2014 and reflects and supports the National Planning Policy Framework.
The changes include new guidance in relation to planning obligations. The revised PPG: 

· Confirms that planning obligation negotiations should be concluded within statutory timescales or such longer period agreed between the parties. 

· Promotes the use of standardised clauses to minimise the need to draft agreements from scratch.

· Sets expectations of earlier engagement at the pre-application stage by all parties. 

· Promotes greater transparency about the amounts raised through planning obligation contributions and what the contributions have been spent on.

· Encourages the use of flexible approaches for boosting local authority capacity so that planning obligations can be agreed quickly and effectively. 
What are planning obligations?

Planning obligations are part of the planning process and are usually ancillary to a planning permission sought by a developer.
Planning obligations may: 

· Restrict the development or use of land in some way.

· Require operations or activities to be carried out in, on, under or over land.

· Require land to be used in a particular way.

· Require payment of financial sums to be made to a local planning authority (LPA).

(Section 106(1), Town and Country Planning Act 1990 (TCPA 1990).)
Planning obligations can impose both positive and negative obligations on a party with an interest in the land.
If the requirements of section 106(1) of the TCPA 1990 (www.practicallaw.com/4-503-9397) are not met, the obligation will only be a personal obligation that will not bind future owners and occupiers of the land.
In addition, a planning obligation may:

· Be either unconditional or subject to conditions.

· Impose an indefinite or specified period on any restriction or requirement imposed by section 106(1) of the TCPA 1990.

· Provide for money to be paid as: 

· fixed capital sums;

· capital sums to be calculated in accordance with a formula (such as for Affordable Housing Contributions); and

· periodical payments to be made indefinitely or for a fixed period.

In England, a planning obligation can only constitute a reason for granting planning permission, if the obligation is:

· Necessary to make the proposed development acceptable in planning terms. 

· Directly related to the proposed development. 

· Fairly and reasonably related in scale and kind to the proposed development. 

Section 106 agreements and unilateral undertakings

Planning obligations are currently contained in either a: 

· Bilateral agreement entered into between an LPA and a landowner or developer under section 106 of the TCPA 1990 (known as a "section 106 agreement"). 

· Unilateral undertaking made by the landowner or developer alone.

It is more usual for planning obligations to be negotiated between a landowner or developer and an LPA, the decision to have a section 106 agreement being a mutual one. However, where a landowner or developer feels that the negotiations are becoming unnecessarily protracted or that unreasonable demands are being made by an LPA, it may offer a unilateral undertaking without the co-operation of an LPA. 

A unilateral undertaking is often offered at a planning appeal. The developer, by offering planning obligations, hopes to overcome some or all of the objections to the proposed development and obtain the planning permission sought. 
Wales

In Wales, there is separate guidance on the use of planning obligations is found in Circular 13/97.
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